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‘

The Islamic Penal Law approved in 2012 has introduced
important changes in dealing with crimes committed by people
less than 18 years of age, the most important of which is the
amendment of Article 91 of this law. In an innovative measure, this
article, in addition to the age of majority, also paid attention to age
of intellectual (reason) development of the accused, stipulating
that “In the case of commission of crimes punishable by Hadd
or Qisas (retribution), when adults under eighteen years of age
can not appreciate the nature of the crime committed or its legal
prohibition, or their intellectual development and maturity are
found to be questionable, the punishments provided in this law
would be prescribed in view of the age of the perpetrators and
the particulars of the case. To determine the development and
perfection of reason in an individual, the court may ask for the
opinion of a medical doctor or employ any other method it deems
appropriate.”

This article has introduced three criteria as factors for the
cancellation of Hadd or retribution: Not appreciating the nature of
the crime; failure to understand the legal prohibition of the crime
and doubts about the intellectual perfection and development
of the accused. If one or more of these criteria have been found
to be met, the judge is also obliged to sentence the perpetrator,
based on their age group, to one of the discretionary punishments
prescribed in the tenth chapter of the Islamic Penal Code. It is
necessary to note that according to Article 88 of the Islamic Penal
Code, regarding children and adolescents who commit punishable
crimes and whose age is 9 to 15 years old (bases on solar calendar)
at the time of committing the crime, depending on the case, the
court makes one of the following decisions:

- handing over to parents or guardians or legal guardians by
obtaining a commitment to discipline and educate and take care
of the good conduct of the child or teenager;

- handing over to other natural or legal persons that the court
deems to be in the interest of the child or teenager, in case of lack




of competence of the parents, guardians or legal guardians of the
child or teenager or lack of access to them;

- Exhortation or offer of advice by judge;

- Warning, cautions or obtaining a written commitment not to
repeat the crime;

- Commission to a juvenile detention center for three months to
one year in the case of perpetration of crimes whose punishment
decision is at the discretion of the judge (the first to fifth degrees)

It should be noted that decision-making in such cases is within
the jurisdiction of specialized judicial authorities with a plurality
of judges (3 judges) while a high level of access to defense facilities
and possibilities is given to the accused. This article requires the
judge to meet some of the above conditions with the help of medical
examiner or employment of other proper methods. Field evidence
indicates that once the 2012 law became mandatory, in most of
the relevant cases, the judges took advantage of the possibility of
this article, and thus, numerous cases resulted in the issuance of
sentences other than life deprivation.

Nevertheless, since the criterion for verifying the development
and perfection of reason (intellectual development) have not been
defined in this article, which could cause numerous problems
and ambiguities in practice, the Directive on how to Recognize
the Intellectual Growth and Development of Mature Individuals
Under full 18 years of age based on solar calendar” were compiled
in 4 articles and 3 notes, was endorsed by the Head of the Judiciary
on 2023 October 24 and immediately became effective. This was
done to create procedural consistency in establishing the growth
and perfection of the mind of adults under 18 years of age subject
to this article, prevent the prolongation of the proceedings due to
occurrence of flaws in the course of investigation or any flaws in
the court decisions that are issued based on this article, ensuring
agility and accuracy in making decisions and issuing judgments in
the courts of first instance, appeals and the Supreme Court.




‘

According to this Directive, in case of committing crimes that
trigger Hadd or retribution sanctions by an adult less than 18 years
old, the attending judge will carry out the necessary investigations
regarding the perpetrator’s understanding of the nature of
the crime or its legal prohibition at the time of its commission.
If dispelling the doubt about the perpetrator’s intellectual
development and perfection requires an inquiry from the medical
examiner, the judge may, while introducing the perpetrator to
the Psychiatric Expertise Commission of the Medical Examiner
Organization and announcing the date of the crime, send a report
of the case and a picture of the documents that could prove to be
effective in determining the development and perfection of their
mind to the Medical Examiner. If the investigating judge acts in a
way other than obtaining the commission’s opinion to clear the
doubt, they must clearly record their methodology in the case.
Also, they should make an arrangement that, before the last
defense of the accused in the court at the latest, the status of the
perpetrator be decided in terms of their intellectual development
and perfection, their understanding of the nature of the crime and
its legal prohibition.

The input of the Medical Examiner must be well-reasoned,
documented, and explicit and include a summary of the results of
the investigations. If necessary, the judicial authority can request
the clinical file of the perpetrator from the medical center or the
Medical Examiner.

It is expected that with this Directive and according to the
provisions of Article 91 of the Islamic Penal Code, the issuing of
capital punishment sentences for people under 18 years of age,
which is mainly retribution and has already significantly decreased
would experience a further reduction. It should be pointed out
that the policy of the judicial system in retribution cases is to try
to secure the consent of the blood avengers to waive their right
and as a result, prevent the execution of the retribution decisions.






